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Title  40 — Protection  of  Environment 

CHAPTER  I— ENVIRONMENTAL 
PROTECTION  AGENCY 

PART  124— STATE  PROGRAM  ELEMENTS 
NECESSARY  FOR  PARTICIPATION  IN 
THE  NATIONAL  POLLUTANT  DIS¬ 
CHARGE  ELIMINATION  SYSTEM 

PART  125— NATIONAL  POLLUTANT 
DISCHARGE  ELIMINATION  SYSTEM 

Form  and  Guidelines  Regarding 
Agricultural  and  Silvicultural  Activities 

Notice  was  published  in  the  Federal 
Register  issue  of  December  5,  1972.  (37 
FR  25898)  that  the  Environmental  Pro¬ 
tection  Agency  was  giving  consideration 
to  proposed  forms  and  guidelines  for  the 
acquisition  of  information  from  owners 
and  operators  of  point  sources.  The  pro¬ 
posed  forms  and  accompanying  instruc¬ 
tions  described,  pursuant  to  the  authority 
contained  in  section  304(h)(1)  of  the 
Federal  Water  Pollution  Control  Act,  as 
amended  by  the  Federal  Water  Pollu¬ 
tion  Control  Act  Amendments  of  1972, 
(86  Stat.  816;  33  U.S.C.A.  1251  et.  seq. 
(1972))  (hereinafter  referred  to  as  the 
“Act”),  requirements  for  the  acquisition 
of  information  from  owners  and  opera¬ 
tors  of  point  sources  subject  to  the  Na¬ 
tional  Pollutant  Discharge  Elimination 
System. 

The  period  for  comment  for  one  of  the 
short  forms.  Short  Form  B — Agriculture, 
Forestry  and  Fishing,  was  extended  an 
additional  30  days  until  January  20, 1973. 
See  the  notice  of  extension  of  period  for 
comment  published  in  the  Federal  Reg¬ 
ister  on  Friday,  December  29,  1972,  37 
FR  28765.  During  the  extended  com¬ 
ment  period,  the  Agency  sought  and  re¬ 
ceived  information,  statistics,  and  advice 
as  to  (1)  the  numbers  and  kinds  of  agri¬ 
culture,  forestry,  and  fish  production  ac¬ 
tivities  covered  by  Short  Form  B;  (2)  the 
nature,  size,  and  frequency  of  polluting 
discharges,  if  any,  from  such  activities; 
and,  (3)  any  categories  of  dischargers 
(including  any  classes,  types,  and  sizes 
within  any  category)  that  should  be  ex¬ 
cluded  from  NPDES  application  and  fil¬ 
ing  requirements. 

Statistical  information  and  advice  was 
provided  by  the  United  States  Depart¬ 
ment  of  Agriculture,  and  U.S.  Depart¬ 
ment  of  the  Interior,  and  from  owners 
and  operators  of  farming  and  agricul¬ 
tural  operations.  Meetings  were  held  with 
agricultural  experts  and  with  State  of¬ 
ficials  from  the  States  of  California,  Il¬ 
linois.  Iowa,  Missouri,  Nebraska,  Texas, 
and  Wisconsin.  Agricultural  and  envi¬ 
ronmental  groups  were  consulted. 

On  the  basis  of  the  information,  statis¬ 
tics,  and  advice  received,  the  Eniron- 
mental  Protection  Agency  revised  the 
proposals  and  published  them  in  the  Fed¬ 
eral  Register  of  May  3,  1973,  for  a  30- 
day  comment  period.  The  Agency  pro¬ 
posed  to  exclude  for  the  present  time 
certain  categories  and  classes  of  agricul¬ 
tural  and  silvicultural  point  sources  from 
the  requirements  of  the  National  Pollu¬ 
tant  Discharge  Elimination  System.  Au¬ 
thority  for  such  exclusions  rests  with  Ad¬ 
ministrator's  discretion  under  section 
402(a)(1)  of  the  Act  to  issue  permits. 


In  addition,  the  Act  and  the  legislative 
history  indicate  clearly  that  Congress  re¬ 
garded  discharges  from  agricultural  and 
silvicultural  activities  as  problems  to  be 
dealt  with  primarily  through  the  exer¬ 
cise  of  authorities  concerning  non-point 
sources  and  that  the  Administrator  would 
have  discretion  to  distinguish  among 
categories  and  sizes  of  agricultural 
sources.  The  basis  for  the  exclusions  is 
that  the  pollution  problems  caused  by  the 
excluded  categories  of  point  sources  are 
minor  in  relation  to  the  administrative 
problem  of  processing  vast  numbers  of 
agricultural  discharge  application  forms. 

Comments  received  during  the  30-day 
period  following  the  May  3  publication 
have  been  considered  and  appropriate 
revisions  made  to  the  permit  application 
form  and  related  regulations.  The  reg¬ 
ulations  reflect  the  policies  and  ration¬ 
ales  described  in  1.  and  2.  below\ 

1.  General  exclusion  of  discharges  from 
agricultural  and  silvicultural  activities. 
In  the  United  States,  there  are  three 
million  more  farmers  engaged  in  a  va¬ 
riety  of  agricultural  and  silvicultural 
activities.  In  connection  with  crop  pro¬ 
duction,  some  water  from  most  farms  is 
returned  to  navigable  waters,  as  the  term 
“navigable  w’aters”  is  defined  in  the  Act. 
The  expenditure  in  time,  dollars,  and 
resources  necessary  to  process  applica¬ 
tions  from  every  small  farmer  subject 
to  NPDES  requirements  would  be  dis¬ 
proportionate  to  the  wrater  quality  bene¬ 
fits  obtained.  In  order  to  prevent  the 
diversion  of  the  Agency’s  limited  re¬ 
sources  from  the  larger,  significant  point 
sources  of  pollution,  the  amendments 
proposed  herein  exclude  the  smaller,  in¬ 
significant  agricultural  and  silvicultural 
discharges  (including  minor  irrigation 
return  flow  discharges  and  runoff  from 
fields,  orchards,  and  crop  and  forest 
lands)  from  the  requirements  of  the 
NPDES. 

2.  Exceptions  from  general  exclusion. 
The  following  categories  and  classes  of 
agricultural  or  silvicultural  point  sources 
are  or  could  be  significant  sources  of  pol¬ 
lution  and  therefore  will  be  subject  to 
NPDES  requirements. 

a.  Animal  confinement  facilities.  The 
regulations  provide  that  large  animal 
feedlots  and  holding  facilities  will  remain 
subject  to  NPDES  requirements.  By  the 
inclusion  of  the  term  “concentrated  ani¬ 
mal  feeding  operations”  in  section  502 
(14)  of  the  Act,  Congress  indicated  its 
intent  that  these  sources  of  agricultural 
pollution  be  controlled  through  the 
NPDES  permit  program.  Recent  statis¬ 
tics  indicate,  however,  that  there  are  1,- 
914,945  concentrated  animal  feeding  op¬ 
erations  in  the  United  States.  Of  these, 
about  180,000  are  cattle  feedlots.  Again, 
there  are  simply  too  many  facilities  to 
make  inclusion  in  the  NPDES  adminis¬ 
tratively  manageable. 

Exclusion  of  all  feedlots.  however,  is 
improper  as  the  build-up  of  solid  and 
liquid  wastes  resulting  from  the  concen¬ 
tration  of  animals  in  confined  produc¬ 
tion  facilities  represents  a  significant 
source  of  pollution.  Accordingly,  on  the 
basis  of  information  and  statistics  re¬ 
ceived.  pollution  potential,  and  adminis¬ 


trative  manageability,  the  Agency  has  at¬ 
tempted  to  set  cutoff  points  above  which 
animal  production  facilities  would  be 
subject  to  NPDES  requirements.  These 
numbers  refer  to  the  number  of  animals  • 
that  are  contained  or  have  been  con¬ 
tained  at  any  time  in  the  previous  12 
months. 

Further,  several  comments  pointed  out 
that  certain  types  of  operations,  such  as 
a  fair  grounds,  might  contain  these  num¬ 
bers  of  animals,  but  only  for  a  brief  pe¬ 
riod  during  the  year.  Therefore,  an  addi¬ 
tional  criterion  has  been  added,  that  the 
cutoff  number  of  animals  be  held  for  a 
total  of  30  days  or  more  in  order  for  the 
facility  to  be  included  in  the  NPDES. 

(1)  Slaughter  and  feeder  cattle;  1,000 
head  or  more.  The  owner  or  operator  of 
any  facility  with  1,000  or  more  slaughter 
and/or  feeder  cattle  must  apply  for  an 
NPDES  permit.  In  cattle  operations  par¬ 
ticularly,  a  few’  large  operations  tend  to 
dominate  the  market.  In  1970,  for  ex¬ 
ample,  one  percent  of'the  cattle  feedlots 
produced  55  percent  of  the  cattle  mar¬ 
keted.  Nationwide,  there  are  about  2,500 
lots  with  1,000  or  more  head  of  cattle. 
These  2,500  lots  market  almost  70  per¬ 
cent  of  the  feed  cattle.  A  reduction  of  the 
cutoff  below  1,000  head  would  dramati¬ 
cally  increase  the  number  of  applica¬ 
tions. 

(2)  Dairy  cattle.  700  head  or  more. 
Any  dairy  or  facility  with  700  or  more 
dairy  cattle  is  subject  to  the  NPDES.  The 
figure  of  700  head  includes  milkers,  preg¬ 
nant  heifers,  and  dry  mature  cows,  but 
not  calves.  There  are  about  125  dairy 
operations  with  700  head  or  more.  As  in 
the  case  of  feed  cattle,  the  number  of 
applications  increases  significantly  be¬ 
low  the  cutoff  of  700  head. 

(3)  Swine  over  55  pounds.  2,500  or 
more.  The  figure  of  2,500  swine  is  limited 
to  swine  weighing  over  55  pounds.  The 
cutoff  figure  should  result  in  applications 
from  about  800  facilities.  Although  there 
are  many  thousands  of  smaller  feed  lots 
for  swine,  the  proposed  cutoff  of  2,500 
will  cover  the  facilities  which  present 
the  greatest  potential  for  pollution  con¬ 
trol  while  limiting  the  number  of  ap¬ 
plications  to  a  manageable  quantity. 

(4)  Sheep.  10,000  head  or  more.  Facil¬ 
ities  for  holding  or  feeding  sheep  are  re¬ 
quired  to  file  for  an  NPDES  permit  if 
the  facility  contains  10.000  or  more 
sheep.  Statistics  indicate  that  there  are 
about  100  feedlots  in  the  United  States 
with  10,000  or  more  sheep.  Smaller  feed- 
lots  present  less  potential  for  pollution 
problems  as  sheep  manure  is  particularly 
marketable  to  gardeners  and  is  there¬ 
fore  less  likely  to  be  discharged  or  dis¬ 
posed  of  as  waste. 

(5>  Turkeys.  55,000  or  more.  Turkey 
lots  which  contain  more  than  55,000 
birds  will  be  required  to  apply  for  an 
NPDES  permit.  Generally,  only  “open 
lot”  turkey  operations  will  be  covered  as 
in-house  turkey  facilities  are  normally 
dry  operations  and  have  no  liquid  wastes. 
An  estimated  300  turkey  lots  will  be  cov¬ 
ered  by  the  55,000  cutoff. 

(6)  Laying  hens  and  broilers.  Con¬ 
tinuous  overflow  watering.  100,000  or 
more — (7)  Laying  hens  and  broilers. 
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Liquid  manure  handling  system.  30,000 
or  more.  Owners  or  operators  of  facilities 
which  utilize  continuous  overflow  water¬ 
ing  systems  will  be  required  to  apply  for 
an  NPDES  permit  if  they  contain  100,000 
or  more  laying  hens  or  broilers.  Owners 
or  operators  of  facilities  which  utilize 
liquid  manure  handling  systems  will  be 
required  to  apply  for  an  NPDES  permit 
if  they  contain  30,000  or  more  laying  hens 
or  broilers.  The  cited  levels  will  include 
most  of  the  commercial  operations  and 
major  facilities  utilizing  “wet”  systems, 
about  100  of  each  type.  These  cutoffs  will 
include  almost  all  egg  and  chicken  pro¬ 
duction  facilities  with  potential  for  water 
pollution  problems. 

Most  broilers,  laying  hens,  and  breed¬ 
ing  chickens  are  kept  on  litter,  or  in  cages 
with  dry  litter  floors  and  normally  have 
no  waste  water.  These  dry  operations  ac¬ 
count  for  the  vast  majority  of  commer¬ 
cial  poultry  operations  in  the  country. 
Where  the  dry  manure  and  litter  is  not 
disposed  of  in  navigable  waters,  dry  oper¬ 
ations,  for  lack  of  a  discharge  subject  to 
the  Act,  will  not  be  subject  to  NPDES 
requirements. 

(8)  Ducks.  5,000  or  more.  All  duck 
farm  operations  with  more  than  5,000 
ducks  will  be  required  to  apply  for  an 
NPDES  permit.  The  estimated  80  duck 
farms  with  5,000  or  more  ducks  repre¬ 
sent  most  of  the  commercial  duck  oper¬ 
ations  in  the  United  States.  Unlike  wastes 
from  most  other  animal  production  op¬ 
erations,  wastes  from  duck  farms  nor¬ 
mally  require  biological  treatment.  Be¬ 
cause  of  the  relatively  small  number  of 
potential  applicants  and  because  the 
discharges  represent  a  treatment  prob¬ 
lem  of  the  kind  the  NPDES  is  designed 
to  regulate,  complete  coverage  of  com¬ 
mercial  duck  production  operations  is 
warranted. 

(9)  Combinations  of  animals.  Often 
a  facility  contains  more  than  one  type 
of  animal.  Although  such  a  facility  may 
not  contain  any  one  type  in  the  cutoff 
quantity  given  above,  the  combined 
quantities  may  present  a  significant  pol¬ 
lution  problem.  Therefore,  application 
for  a  permit  for  a  combined  facility 
must  be  made  if  the  following  calcula¬ 
tion  eqifhls  or  exceeds  1,000:  (1)  Multi¬ 
ply  the  number  of  animals  of  each  type 
by  the  multiplier  given  below  for  that 
type;  (2)  Add  the  products  of  these 
multiplications.  The  multipliers  are: 


(a)  slaughter  and  feeder  cattle _  1.0 

(b)  mature  dairy  cattle _  1. 4 

(c)  swine  over  55  pounds _  0. 4 

(d)  sheep _  0. 1 


(Multipliers  are  only  given  for  the  types 
of  animals  which  are  commonly  com¬ 
bined.) 

For  example,  if  a  facility  presently 
holds  600  slaughter  and  feeder  cattle, 
200  mature  dairy  cattle,  and  500  swine 
over  55  pounds,  the  calculation  is  as 
follows: 


Number  of  Animals 

Times 

Multiplier 

BOO  Slaughter  and  Feeder  Cattle. 
200  Mature  Dairy  Cattle . 

XXX 

1.0=600 

1.4=280 

0.4=200 

1,080 

Since  the  calculated  total  exceeds 
1,000,  an  application  for  an  NPDES 
permit  must  be  filed  in  this  case. 

Two  or  more  animal  pens,  feedlots,  or 
other  animal  confinement  facilities  are 
considered  to  be  a  single  facility  where 
they  are  adjacent  to  each  other  or  where 
they  utilize  a  common  area  or  system  for 
the  disposal  of  wastes.  For  example, 
neighboring  pens  separated  by  a  road  but 
using  a  common  disposal  system,  which 
are  owned  by  the  same  person  or  com¬ 
pany,  and  which  hold  600  slaughter  cat¬ 
tle  and  500  dairy  cattle  would  be  subject 
to  NPDES  requirements. 

b.  Fish  and  animal  production  facili¬ 
ties.  Although,  like  non-aquatic  animals, 
fish  are  concentrated  for  purposes  of 
feeding  and  marketing,  fish  operations 
are  not  easily  categorized  according  to 
the  number  of  fish  contained  within  a 
particular  operation.  Fish  and  aquatic 
animal  production  operations  are  pro¬ 
posed  to  be  excluded  herein  on  the  basis 
of  the  method  of  confinement  or  the  con¬ 
tinuity  of  the  discharge. 

Present  data  indicate  that  closed 
ponds,  which  usually  discharge  less  than 
30  days  per  year,  or  only  during  periods 
of  excess  runoff,  tend  to  have  a  minimal 
impact  upon  water  quality.  On  the  other 
hand,  where  fish  or  other  aquatic  ani¬ 
mals  are  concentrated  in  raceways  or 
similar  structures  which  provide  a  con¬ 
tinuous  flow  of  water,  the  addition  of 
food  and  wastes  to  the  water  flow  is 
analogous  to  an  industry  which  takes 
in  water  for  processing  and  subsequently 
discharges  the  water  laden  with  wastes. 
If,  however,  discharges  occur  in¬ 
frequently,  the  adverse  impact  from  this 
type  of  facility  is  greatly  reduced.  There¬ 
fore,  where  either  a  pond  or  raceway  dis¬ 
charges  on  less  than  30  days  per  year,  no 
permit  is  required  for  that  discharge. 

Further,  some  small  facilities,  such  as 
“fish  out”  facilities,  farm  ponds  and 
small  raceways,  may  discharge  more  fre¬ 
quently  than  on  30  days  per  year  but 
still  not  be  considered  Intensive  fish 
farming.  For  this  reason,  where  the  dis¬ 
charge  occurs  on  more  than  30  days  per 
year,  but  annual  production  is  less  than 
20,000  pounds,  no  discharge  permit  is  re¬ 
quired  at  this  time. 

Facilities  which  contain  any  species  of 
aquatic  animal  not  native  to  the  United 
States  and  discharge  into  navigable 
waters  are  subject  to  NPDES  require¬ 
ments  regardless  of  the  continuity  of  flow 
or  the  size  of  the  facility.  There  is  a 
threat  that  foreign  pathogens  or  para¬ 
sites  harmful  to  our  native  ecosystems  or 
to  man  might  be  introduced  through  dis¬ 
charges  from  these  facilities.  For  this 
reason,  operations  which  contain  non¬ 
native  aquatic  animal  species,  and  dis¬ 
charge  into  navigable  waters  must  apply 
for  an  NPDES  permit.  Non-native  spe¬ 
cies  of  fish  are  defined  in  “Special  Pub¬ 
lication  No.  6”  of  the  American  Fisheries 
Society  entitled,  "A  List  of  Common  and 
Scientific  Names  of  Fishes  from  the  U.S. 
and  Canada.”  Carp,  goldfish,  and  brown 
trout,  although  included  in  the  American 
Fisheries  Society  List,  are  excluded  from 
the  category  of  non-native  species  of  fish 
due  to  their  widespread  distribution  and 


FEDERAL  REGISTER,  VOL.  38,  NO.  1 28— THURSDAY,  JULY 


relatively  long  residence  time  in  the 
United  States. 

c.  Irrigation  activities.  NPDES  require¬ 
ments  apply  to  discharges  of  irrigation 
return  flow  (such  as  tailwater,  tile  drain¬ 
age,  surfaced  groundwater  flow  or  bypass 
water) ,  operated  by  public  or  private  or¬ 
ganizations  or  individuals,  if:  (1)  there 
is  a  point  source  of  discharge  (e.g.,  a  pipe, 
ditch,  or  other  defined  or  discrete  con¬ 
veyance,  whether  natural  or  artificial) 
and;  (2)  the  return  flow  is  from  land 
areas  of  more  than  3,000  contiguous 
acres,  or  3,000  non-contiguous  acres 
which  use  the  same  drainage  system. 

It  is  the  individual  or  organization 
who  actually  has  control  of  or  respon¬ 
sibility  for  the  discharge  of  irrigation 
return  flow  who  must  apply  for  the  per¬ 
mit.  For  example,  if  water  is  supplied  by 
an  organization  but  the  discharge  of  re¬ 
turn  flow  to  navigable  waters  is  con¬ 
trolled  by  an  individual  who  has  more 
than  3,000  acres  under  irrigation,  it  is 
the  individual  who  must  apply  for  a  per¬ 
mit.  On  the  other  hand,  if  an  irrigation 
organization  supplies  and  controls  the 
irrigation  return  flow  from  a  total  of 
3,000  acres  to  navigable  waters,  the  or¬ 
ganization  must  apply  for  a  permit,  even 
though  one  individual  may  be  supplied 
with  water  for  3,000  acres  or  more. 

The  land  serviced  by  the  1100  irriga¬ 
tion  organizations  which  provide  water 
to  3,000  or  more  acres  represents  80  per¬ 
cent  of  all  acreage  irrigated  by  such  or¬ 
ganizations.  If  waters  from  an  irrigation 
system  enter  navigable  waters  from  dif¬ 
fuse  sources,  then  no  discharge  permit 
is  required  as  there  is  no  point  source  of 
discharge. 

d.  Identified  point  sources.  Although 
the  general  exclusion  may  remove  large 
numbers  of  infrequent  and  insignificant 
discharges  from  the  NPDES  permit  pro¬ 
gram  at  this  time,  certain  other  agricul¬ 
tural  dischargers,  not  included  within  the 
categories  listed  above,  may  or  could  be 
significant  sources  of  pollution. 

If  an  excluded  agricultural  or  silvicul¬ 
tural  point  source  is  a  significant  con¬ 
tributor  of  pollution,  however,  the  En- 
vironmenal  Protection  Agency  or  the 
water  pollution  control  agency  for  the 
State  or  interstate  area  may  identify  the 
source  as  not  included  within  the  exclu¬ 
sion.  If  a  point  source  is  so  identified,  the 
owner  or  operator  must  comply  with  all 
NPDES  filing  and  application  require¬ 
ments. 

3.  Requirements  of  section  301(a)  of 
the  Act.  Although  the  excluded  categories 
are  thus  relieved  at  this  time  from  com¬ 
plying  with  the  requirements  of  section 
402  of  the  Act  and  regulations  issued 
thereunder,  point  sources  within  such 
categories  remain  subject  to  all  other 
applicable  provisions  of  Federal  law  and 
the  Act,  including,  in  particular,  section 
301(a)  of  the  Act  which  provides  that 
discharges  from  any  point  source  are  un- 
lawful  “except  as  in  compliance  with  this 
section  and  sections  302,  306,  307,  318, 
402,  and  404.”  Therefore,  although  own¬ 
ers  and  operators  of  the  excluded  point 
sources  are  not  required  to  apply  for  or 
obtain  an  NPDES  permit,  they  must  com¬ 
ply  with  the  other  requirements  of  the 
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Act  including  any  applicable  effluent 
guidelines,  standards  of  performance, 
toxic  effluent  standards  or  prohibitions, 
or  pretreatment  standards. 

4.  Short  Form  B — Agriculture.  Also 
promulgated  herein  is  a  revised  Short 
Form  B  for  those  agricultural  discharges 
which  are  not  excluded  herein  from 
NPDES  filing  requirements.  The  revised 
form  is  designed  to  provide  basic  infor¬ 
mation  sufficient  to  permit  the  applica¬ 
tion  of  standards  and  guidelines  under 
the  Act. 

Certain  information  on  Short  Form  B 
is  to  be  provided  by  all  agricultural  ap¬ 
plicants.  Other  sections  are  to  be  com¬ 
pleted  on  the  basis  of  type  of  facility  or 
activity.  Special  sections  for  this  purpose 
are  provided  for  animal  confinement  and 
feeding  facilities,  for  fish  and  aquatic 
animal  production  facilities,  and  for 
irrigation  return  flow  discharges  from 
point  sources. 

The  interim  standards  analytical 
methods  and  instructions  provided  in 
Table  I  of  Short  Form  B  shall  be  used 
by  applicants  pursuant  to  the  instruc¬ 
tions  provided  until  the  promulgation  of 
guidelines  under  section  304(g)  of  the 
Act.  Section  304(g)  requires,  within  one 
hundred  and  eighty  days  of  enactment, 
guidelines  establishing  test  procedures 
that  shall  be  used  to  analyze  pollutants 
described  in  any  permit  application  pur¬ 
suant  to  section  402  of  the  Act.  Follow¬ 
ing  promulgation  of  the  304(g)  guide¬ 
lines,  applicants  for  section  402  permits 
shall  utilize  any  applicable  test  proce¬ 
dures  contained  in  those  guidelines  for 
the  analysis  of  pollutants  reported  in  any 
NPDES  application  or  reporting  form, 
including  Short  Form  B. 

5.  Filing  Instructions  for  Short  Form 
B.  All  owners  and  operators  of  agricul¬ 
tural  point  sources  subject  to  the  Act 
(other  than  those  owners  and  operators 
who  have  submitted  complete  Refuse 
Act  applications)  must  file  Short  Form 
B  as  soon  as  possible.  Persons  filing  a 
Short  Form  B  with  the  Environmental 
Protection  Agency  will  be  required  to 
pay  a  filing  fee  of  $10.  The  fee  is  assessed 
per  application  and  not  per  discharge. 
For  example,  even  though  a  facility  fil¬ 
ing  a  Short  Form  B  may  have  four  dis¬ 
charges,  the  applicant  pays  only  $10. 

The  form  can  be  completed  in  most 
cases  by  an  applicant  in  a  short  pe¬ 
riod  of  time.  In  cases  involving  irriga¬ 
tion  return  flow,  a  full  determination  of 
the  impact  of  the  discharge  on  water 
quality  may  require  further  information 
and  a  more  detailed  analysis  of  the  dis¬ 
charge.  The  Regional  Administrator  or 
his  representatives  or,  in  the  case  of 
States  participating  in  the  NPDES,  the 
State  Director  or  his  representatives, 
will  determine  on  a  case-by-case  basis 
whether  further  information  is  neces¬ 
sary  before  the  permit  can  be  issued.  In 
all  such  cases,  the  applicant  will  be  noti¬ 
fied  and  advised  as  to  further  informa¬ 
tion  requirements.  The  Regional  Admin¬ 
istrator  or  the  State  Director  may  also 
arrange  for  a  visit  to  the  site  in  order 
to  better  determine  the  nature  of  the 
discharges. 

6.  Revisions  to  the  proposal — Revisions 
to  the  regulations.  There  are  few  signi¬ 
ficant  changes  from  the  May  3  version 
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of  Short  Form  B  and  the  related  regula¬ 
tions;  most  of  the  revisions  consist  of 
clarifications.  One  additional  criterion 
was  added  for  inclusion  of  animal  feed- 
lots.  that  the  number  of  animals  con¬ 
fined  be  held  for  30  days  or  more.  This 
addition  was  made  in  response  to  a  com¬ 
ment  that  facilities  such  as  fair  grounds 
may  contain  a  large  number  of  animals, 
but  for  only  a  brief  period  of  time  each 
year,  and  therefore  they  should  not  nec¬ 
essarily  require  a  permit.  Any  such  fa¬ 
cility  which  does  pose  a  significant  pol¬ 
lution  problem  can  be  required  to  apply 
at  the  discretion  of  the  Regional  Admin¬ 
istrator  or  the  State  Director. 

Probably  the  clarification  most  re¬ 
quested  by  commenters  concerns  re¬ 
sponsibility  for  the  permit  where 
Irrigation  organizations  supply  water  but 
individual  farmers  control  the  discharge 
of  return  flow ;  in  such  cases,  the  farmer 
must  apply.  Conversely,  where  an  in¬ 
dividual  farmer  receives  water  for  3,000 
or  more  acres  of  land,  but  the  supplying 
organization  controls  the  discharge  of 
return  flow,  the  organization  must  apply 
for  a  permit.  Also,  it  was  clarified  that 
the  3,000  acre  cutoff  for  irrigation  oper¬ 
ations  applies  also  to  non -contiguous 
acres  using  the  same  drainage  system. 

It  has  been  clarified  that  the  exclusion 
provisions  do  not  prohibit  any  owner  or 
operator  of  an  excluded  category  of  point 
source  discharge  from  voluntarily  apply¬ 
ing  for  a  permit,  if  he  is  in  doubt  as  to 
his  obligation. 

Revisions  to  the  form.  The  instruc¬ 
tions  on  "Who  must  apply”  were  revised 
to  limit  applicants  to  those  holding  the 
given  number  of  animals  for  30  days  or 
more,  as  explained  above. 

Short  Form  B  is  to  be  used  by  the 
Administrator  of  the  Environmental  Pro¬ 
tection  Agency  and  by  approved  State 
programs  as  a  principal  means  of  ac¬ 
quiring  information  from  owners  and 
operators  of  agricultural  point  sources. 
Short  Form  B  is  included  within  the 
meaning  of  the  term  “NPDES  applica¬ 
tion  form”  as  the  term  is  used  in  the 
guidelines  published  under  section  304 
(h)  (2)  of  the  Act. 

Because  of  the  importance  of  making 
the  NPDES  form  and  related  regulations 
available  as  soon  as  possible  to  owners 
and  operators  of  agricultural  point 
sources  of  discharge  subject  to  the 
NPDES,  the  Administrator  finds  good 
cause  to  declare  that  these  regulations 
and  the  form  whose  Notice  of  Availability 
follows  immediately  hereafter  are  effec¬ 
tive  immediately. 

Dated:  June  29.  1973. 

Robert  W.  Fri, 
Acting  Administrator. 

ACQUISITION  OF  INFORMATION  FROM  OWNERS 
AND  OPERATORS  OF  POINT  SOURCES 

Availability  of  Forms 

Notice  was  published  in  the  Federal 
Register  issue  of  May  3,  1973,  (38  FR 
10960)  that  the  Environmental  Protec¬ 
tion  Agency  was  giving  consideration  to 
a  proposed  form  for  the  acquisition  of 
information  from  owners  and  operators 
of  agricultural  point  sources  of  dis¬ 
charge.  The  form  and  accompanying  in- 
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structions  describe,  pursuant  to  the  au¬ 
thority  contained  in  sections  304(h)(1) 
and  402  of  the  Federal  Water  Pollution 
Control  Act  Amendments  of  1972  (86 
Stat.  816;  33  U.S.C.  1251  (1972) ) ,  require¬ 
ments  for  the  acquisition  of  information 
from  owners  and  operators  of  point 
sources  subject  to  the  National  Pollutant 
Discharge  Elimination  System. 

Copies  of  the  forms  are  available  at 
State  water  pollution  control  agencies 
having  approved  programs  and  at  all  En¬ 
vironmental  Protection  Agency  Regional 
Offices. 

Part  124  of  Title  40  of  the  Code  of 
Federal  Regulations,  setting  forth  State 
program  elements  necessary  for  partici¬ 
pation  in  the  National Pollutant  Dis¬ 
charge  Elimination  System,  is  amended 
as  follows: 

1.  Section  124.1  is  amended  to  add  new' 
paragraphs  (u)  and  (v)  as  follow’s: 

§  124.1  Definitions. 

•  *  +  *  • 

(u)  The  term  “animal  confinement  fa¬ 
cility”  means  a  lot  or  facility  used  or 
capable  of  being  used  for  the  feeding  or 
holding  of  animals  (other  than  fish  or 
other  aquatic  animals) ,  but  does  not  in¬ 
clude  land  used  for  the  growing  of  crops 
or  vegetation  for  animal  feed.  Two  or 
more  animal  confinement  facilities  under 
common  ownership  are  deemed  to  be  a 
single  animal  confinement  facility  if 
they  are  adjacent  to  each  other  or  if  they 
utilize  a  common  area  or  system  for  the 
disposal  of  wastes. 

(v)  The  term  “aquatic  animal  produc¬ 
tion  facility”  means  a  hatchery,  fish 
farm,  or  other  facility  which  contains, 
grows  or  holds 

(1)  Fish  or  other  aquatic  animals  in 
ponds,  raceways  or  other  similar  struc¬ 
tures  for  purposes  of  production  and 
from  which  there  is  a  discharge  on  any 
30  days  or  more  per  year,  but  does  not 
include 

(1)  Closed  ponds  which  discharge  only 
during  periods  of  excess  runoff,  or 

(ii)  Facilities  which  produce  less  than 
20,000  pounds  of  aquatic  animals  per 
year; 

(2)  any  species  of  fish  or  other  aquatic 
animal  [other  than  carp  ( Cyprinum 
carpio),  goldfish  (Carassius  auratus) ,  or 
brown  trout  ( Salmo  trutta)  1  non-native 
to  the  United  States  (non-native  fish  are 
as  defined  in  “Special  Publication  No.  6” 
of  the  American  Fisheries  Society  en¬ 
titled,  “A  List  of  Common  and  Scientific 
Names  of  Fishes  from  the  U.S.  and  Can¬ 
ada”)  and  from  which  there  is  a  dis¬ 
charge  at  any  time.  “Special  Publica¬ 
tion  No.  6”  may  be  ordered  through  the 
American  Fisheries  Society,  1319  18th 
Street.  NW„  Washington,  D.C.  20036. 

2.  Subpart  B  is  amended  to  read  as 
follow's: 

Subpart  B — Prohibition  of  Dicharges  Into  State 
Waters 

Sec. 

124.10  Prohibition  of  discharges  into  State 

waters. 

124.11  Exclusions. 

Authority:  Sec.  304(h)(1)  of  the  Federal 
Water  Pollution  Control  Act,  as  amended  by 
the  Federal  Water  Polutlon  Control  Act 
Amendments  of  1972,  (86  Stat.  816;  33 
U.S.C.A.  1261  et  seq.  (1972) 
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Subpart  B — Prohibition  of  Discharges  of 
Pollutants 

§  124.10  Prohibition  of  discharges  into 
State  waters. 

Except  as  provided  in  §  124.11,  any 
State  or  interstate  program  participating 
in  the  NPDES  must  have  a  statute  or 
regulation,  enforceable  in  State  courts, 
which  prohibits  discharges  of  pollutants 
by  any  person  except  as  authorized  pur¬ 
suant  to  an  NPDES  permit. 

(Comment.  It  is  recognized  that  some 
State  or  interstate  programs  presently  ex¬ 
empt  or  exclude  certain  categories,  types,  or 
sizes  of  point  sources  from  the  general  pro¬ 
hibition  of  the  unauthorized  discharge  of 
pollutants  or  from  the  requirement  of  ob¬ 
taining  a  permit.  Other  States  have  in  effect 
“grandfather"  clauses  which  either  exempt 
discharges  already  in  existence  or  provide  for 
automatic  Issuance  of.  a  permit  to  existing 
discharges.  Except  as  provided  in  $  124.11, 
exceptions  to  the  general  prohibition  can¬ 
not  be  approved.  Depending  on  their  scope 
and  nature,  any  such  exceptions  will  either 
(1)  constitute  grounds  for  withholding  ap¬ 
proval  of  the  entire  submitted  program  un¬ 
til  such  time  as  the  State  or  interstate 
agency  revises  or  modifies  its  program  to 
conform  to  this  subpart,  or  (2)  constitute 
categories,  types,  or  sizes  of  point  sources 
for  which  the  Administrator  will  not  suspend 
the  Issuance  of  NPDES  permits.  In  the  latter 
case,  the  Administrator  will  issue  NPDES  per¬ 
mits  for  those  point  sources  not  subject  to  the 
State  or  interstate  agency's  authority.) 

§  124.11  Exclusions. 

State  and  interstate  programs  may  ex¬ 
clude  the  following  from  the  requirement 
of  obtaining  an  NPDES  permit: 

(a)  Any  discharge  of  sewage  from  ves¬ 
sels,  effluent  from  properly  functioning 
marine  engines,  laundry,  shower,  and 
galley  sink  wastes,  or  any  other  dis¬ 
charge  incidental  to  the  normal  opera¬ 
tion  of  a  vessel:  Provided,  That  this  ex¬ 
clusion  shall  not  be  construed  to  apply 
to  rubbish,  trash,  garbage,  or  other  such 
materials  discharged  overboard;  nor  to 
discharges  when  the  vessel  is  operating 
in  a  capacity  other  than  a  vessel  such  as 
when  a  vessel  is  being  used  as  a  storage 
facility  or  a  cannpry ; 

(b)  Water,  gas,  or  other  material 
which  is  injected  into  a  well  to  facilitate 
production  of  oil  or  gas,  or  water  derived 
in  association  with  oil  or  gas  production 
and  disposed  of  in  a  well,  if  the  well  used 
either  to  facilitate  production  or  for  dis¬ 
posal  purposes  is  approved  by  authority 
of  the  State  in  which  the  well  is  located 
and  if  such  State  determines  that  such 
injection  or  disposal  will  not  result  in  the 
degradation  of  ground  or  surface  water 
resources; 

(c)  Approved  aquaculture  projects; 

(d)  Dredged  or  fill  material  discharged 
into  navigable  waters; 

(e)  Additions  of  sewage,  industrial 
wastes  or  other  materials  into  publicly 
owned  treatment  works.  (This  exclusion 
applies  only  to  the  actual  addition  of 
materials  into  the  publicly  owned  treat¬ 
ment  works.  Plans  or  agreements  to 
make  such  additions  in  the  future  do  not 
relieve  dischargers  of  the  obligation  to 
apply  for  and  receive  permits  until  the 
discharges  of  pollutants  to  navigable 
waters  are  actually  eliminated.  It  also 


should  be  noted  that  in  all  appropriate 
cases,  pretreatment  standards  promul¬ 
gated  by  the  Administrator  pursuant  to 
section  307(b)  of  the  Act  must  be  com¬ 
plied  with.) ; 

(f)  Uncontrolled  discharges  composed 
entirely  of  storm  runoff  when  these  dis¬ 
charges  are  uncontaminated  by  any  in¬ 
dustrial  or  commercial  activity,  unless 
the  particular  storm  runoff  discharge  has 
been  identified  by  the  Regional  Admin¬ 
istrator,  the  State  water  pollution  con¬ 
trol  agency  or  an  interstate  agency  as  a 
significant  contributor  of  pollution.  (It  is 
anticipated  that  significant  contributors 
of  pollution  will  be  identified  in  connec¬ 
tion  with  the  development  of  plans  pur¬ 
suant  to  section  303(e)  of  the  Act.  This 
exclusion  applies  only  to  separate  storm 
sewers.  Discharges  from  combined  sew¬ 
ers  and  bypass  sewers  are  not  excluded.) 

(g)  Any  discharge  of  any  pollutant 
when  such  discharge  conforms  with  the 
national  contingency  plan  for  removal  of 
oil  and  hazardous  substances,  published 
pursuant  to  subsection  311(c)  (2)  of  the 
Act. 

(h)  Discharges  of  pollutants  from 
agricultural  and  silvicultural  activities, 
including  irrigation  return  flow  and  run¬ 
off  from  orchards,  cultivated  crops,  pas¬ 
tures  rangelands,  and  forest  lands,  ex¬ 
cept  that  this  exclusion  shall  not  apply 
to  the  following: 

(1)  Discharges  from  animal  confine¬ 
ment  facilities,  if  such  facility  or  facil¬ 
ities  contain,  or  at  any  time  during  the 
previous  12  months  contained,  for  a  total 
of  30  days  or  more,  any  of  the  following 
types  of  animals  at  or  in  excess  of  the 
number  listed  for  each  type  of  animal: 

(i)  1,000  slaughter  and  feeder  cattle; 

(ii)  700  mature  dairy  cattle  (whether 
milkers  or  dry  cows) ; 

(iii)  2,500  swine  weighing  over  55 
pounds 

(iv)  10,000  sheep; 

(v)  55,000  turkeys ; 

(vi)  If  the  animal  confinement  facility 
has  continuous  overflow  watering,  100,- 
000  laying  hens  and  broilers; 

(vii)  If  the  animal  confinement  facility 
has  liquid  manure  handling  systems,  30,- 
000  laying  hens  and  broilers; 

(viii)  5,000  ducks; 

(2)  Discharges  from  animal  confine¬ 
ment  facilities,  if  such  facility  or  facili¬ 
ties  contain,  or  at  any  time  during  the 
previous  12  months  contained,  for  a  total 
of  30  days  or  more,  a  combination  of  ani¬ 
mals  such  that  the  sum  of  the  following 
numbers  is  1,000  or  greater:  the  number 
of  slaughter  and  feeder  cattle  multiplied 
by  1.0,  plus  the  number  of  mature  dairy 
cattle  multiplied  by  1.4,  plus  the  number 
of  swine  weighing  over  55  pounds  multi¬ 
plied  by  0.4,  plus  the  number  of  sheep 
multiplied  by  0.1 ; 

(3)  Discharges  from  aquatic  animal 
production  facilities; 

( 4 )  Discharges  of  irrigation  return  flow 
(such  as  tailwater,  tile  drainage,  sur¬ 
faced  gi'ound water  flow  or  bypass  water) , 
operated  by  public  or  private  organiza¬ 
tions  or  individuals,  if:  (i)  There  is  a 
point  source  of  discharge  (e.g.,  a  pipe, 
ditch,  or  other  defined  or  discrete  con¬ 
veyance,  whether  natural  or  artificial 


and;  (ii)  the  return  flow  is  from  land 
areas  of  more  than  3,000  contiguous 
acres,  or  3,000  non-contiguous  acres 
which  use  the  same  drainage  system; 
and 

(5)  Discharges  from  any  agricultural 
or  silvicultural  activity  which  have  been 
identified  by  the  Regional  Administrator 
or  the  Director  of  the  State  water  pollu¬ 
tion  control  agency  or  interstate  agency 
as  a  significant  contributor  of  pollution. 

Part  125  of  Title  40  of  the  Code  of 
Federal  Regulations,  setting  forth  pol¬ 
icies  and  procedures  for  the  Environ¬ 
mental  Protection  Agency’s  administra¬ 
tion  of  its  role  in  the  National  Pollutant 
Discharge  Elimination  System,  is 
amended  as  follows: 

1.  Two  new  paragraphs,  (ii)  and  (jj), 
are  added  to  §  125.1  as  follows: 

§  125.1  Definitions. 

*  *  •  •  • 

(ii)  The  term  “animal  confinement 
facility”  means  a  lot  or  facility  used  or 
capable  of  being  used  for  the  feeding 
or  holding  of  animals  (other  than  fish 
or  other  aquatic  animals),  but  does  not 
include  land  used  for  the  growing  of 
crops  or  vegetation  for  animal  feed.  Two 
or  more  animal  confinement  facilities 
under  common  ownership  are  deemed  to 
be  a  single  animal  confinement  facility 
if  they  are  adjacent  to  each  other  or  if 
they  utilize  a  common  area  or  system  for 
the  disposal  of  wastes. 

(jj)  The  term  "acquatic  animal  pro¬ 
duction  facility”  means  a  hatchery,  fish 
farm,  or  other  facility  which  contains, 
grows,  or  holds : 

(1)  Fish  or  other  acquatic  animals  in 
ponds,  raceways  or  other  similar  struc¬ 
tures  for  purposes  of  production  and 
from  which  there  is  a  discharge  on  any 
30  days  or  more  per  year,  but  does  not 
include: 

(1)  Closed  ponds  which  discharge  only 
during  periods  of  excess  runoff,  or 

(ii)  Facilities  which  produce  less  than 
20,000  pounds  of  acquatic  animals  per 
year; 

(2)  Any  species  of  fish  or  other  animal 
life  [other  than  carp  ( Cyprinus  carpio ) , 
goldfish  ( Carassius  auratus ) ,  or  brown 
trout  ( Salmo  trutta )  1  non-native  to  the 
United  States  (non-native  fish  are  as 
defined  in  “Special  Publication  No.  6” 
of  the  American  Fisheries  Society  en¬ 
titled,  “A  list  of  Common  and  Scientific 
Names  of  Fishes  from  the  U.S.  and  Can¬ 
ada”),  and  from  which  there  is  a  dis¬ 
charge  at  any  time.  “Special  Publication 
No.  6”  may  be  ordered  through  the 
American  Fisheries  Society,  1319  18th 
Street,  NW.,  Washington,  D.C.  20036. 

2.  A  new  §  125.4 (j)  is  added  as  follows: 
§  125.4  Exclusions. 

*  *  *  *  * 

(j)  Discharges  of  pollutants  from  agri¬ 
cultural  and  silvicultural  activities,  in¬ 
cluding  irrigation  return  flow  and  runoff 
from  orchards,  cultivated  crops,  pastures, 
rangelands,  and  forest  lands,  except  that 
this  exclusion  shall  not  apply  to  the 
following: 
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(1)  Discharges  from  animal  confine¬ 
ment  facilities,  if  such  facility  or  facili¬ 
ties  contain,  or  at  any  time  during  the 
previous  12  months  contained,  for  a  total 
of  30  days  or  more,  any  of  the  following 
types  of  animals  at  or  in  excess  of  the 
number  listed  for  each  type  of  animal: 

(i)  1,000  slaughter  and  feeder  cattle; 

(ii)  700  mature  dairy  cattle  (whether 
milkers  or  dry  cows) ; 

(iii)  2,500  swine  weighing  over  55 
pounds; 

tiv)  10,000  sheep; 

(v)  55,000  turkeys; 

(vi)  If  the  animal  confinement  facility 
has  continuous  overflow  watering,  100,- 
000  laying  hens  and  broilers; 

(vii)  If  the  animal  confinement  fa¬ 
cility  has  liquid  manure  handling  sys¬ 
tems,  30,000  laying  hens  and  broilers; 


(viii)  5,000  ducks; 

(2)  Discharges  from  animal  confine¬ 
ment  facilities,  if  such  facility  or  facili¬ 
ties  contain,  or  at  any  time  during  the 
previous  12  months  contained  for  a  total 
of  30  days  or  more,  a  combination  of 
animals  such  that  the  sum  of  the  follow¬ 
ing  numbers  is  1,000  or  greater:  the  num¬ 
ber  of  slaughter  and  feeder  cattle  multi¬ 
plied  by  1.0,  plus  the  number  of  mature 
dairy  cattle  multiplied  by  1.4,  plus  the 
number  of  swine  weighing  over  55  pounds 
multiplied  by  0.4,  plus  the  number  of 
sheep  multiplied  by  0.1; 

(3)  Discharges  from  aquatic  animal 
production  facilities; 

(4)  Discharges  of  irrigation  return 
flow  (such  as  tailwater,  tile  drainage, 


surfaced  groundwater  flow  or  bypass  wa¬ 
ter)  ,  operated  by  public  or  private  orga¬ 
nizations  or  individuals,  if:  (1)  There  is 
a  point  source  of  discharge  (e.g.,  a  pipe, 
ditch,  or  other  defined  or  discrete  con¬ 
veyance,  whether  natural  or  artificial) 
and;  (2)  the  return  flow  is  from  land 
areas  of  more  than  3,000  contiguous 
acres,  or  3,000  non-contiguous  acres 
which  use  the  same  drainage  system;  and 

(5)  Discharges  from  any  agricultural 
or  silvicultural  activity  which  have  been 
identified  by  the  Regional  Administrator 
or  the  Director  of  the  State  water  pollu¬ 
tion  control  agency  or  interstate  agency 
as  a  significant  contributor  of  pollution. 
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Would  you  like 
to  know 


•- 


WHAT  CHANGES  HAVE  BEEN 
MADE  IN  CERTAIN  TITLES  OF  THE  CODE  OF 
FEDERAL  REGULATIONS  without  reading 
the  Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  “List  of 
CFR  Sections  Affected.” 


List  of  CFR  Sections  Affected  *5™r  year 

The  “List  of  CFR  Sections  Affected"  is  designed  to  lead  users  of  the  Code 
of  Federal  Regulations  to  amendatory  actions  published  in  the  Federal 
Register,  and  is  issued  monthly  in  cumulative  form.  Entries  indicate  the 
nature  of  the  changes. 

Also  available  on  a  subscription  basis  .  .  . 

The  Federal  Register  Subject  Index  *3 year 

Subject  Indexes  covering  the  contents  of  the  daily  Federal  Register  are 
issued  monthly,  quarterly,  and  annually.  Entries  are  carried  primarily 
under  the  names  of  the  issuing  agencies,  with  the  most  significant  sub* 
jects  additionally  carried  in  appropriate  alphabetical  position. 


A  finding  aid  is  included  at  the  end  of  each  publication  which  lists  Federal 
Register  page  numbers  with  the  date  of  publication  in  the  Federal  Register. 

. 


Order  from:  Superintendent  of  Documents 
U.S.  Government  Printing  Office 
Washington,  D.C.  20402 


Note  to  FR  Subscribers:  FR  Subject  Indexes  and  the  "Ust  of  CFR  Sections 
Affected"  will  continue  to  be  mailed  free  of  charge  to  regular  FR  subscribers. 
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